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Xidex Corporation |
305 8oqual Way
Sunnyvale, Califoynia 94086 '
" Attentiont HMr, Lestor L, Colhart, Jr,
: Preaident

- ( ' Gen'ti-;lnl

. LS
1"

- Your latter of July 30, 1973, and prior corrcapondenca froa your

. Attorney, protasted the datermination that your f£ira was not a respon-
vibla 6idder under duvitation for bids (IF3) NHo, FPUEP-D-23140-A-1-1(~73,
issusd by tha ¥Yederal Supply Saorvice, Cenaral Suxv:l.cu Ndainistration
(cs4), on Decenher 18, 1972, |

The IFE covercd en indafinita azount of mansitized dianzotypa £1ln
for the pariad of July 1, 1973, or date of sward, whichover is later,
through Juna 30, 1974, A subssquent aunendment ta the sulicitction, dated
Decenber 26, 1972, extended the date of bid opening from Jetuary 16 to
January 19, 1973, In addftion, the Dece'ber 26 aucndnent exnamded the
requirements of the solicitation by adding thernal developing Yilm, Ghe -

~tethod of meard provided that avard would be mnde under each devalopmeat
) o type and special ftom npuzbe) for the asnsitizod diasotype film end on m '
(- !.tm--by-it.en basis for the tiermal developing {ilm., Lo

- " Baven bids wore recedved by the closing date, M{dax wos the Xow g
. bidder on 95 items of memxitized dinzotype filwm md 18 itens of t.tn.mal..

| developing fiin,

" 'On February .27, 1973, the contyvacting officer subnittad GEA Foruw
" 894, "Financial Responuibility = YInquiry and Reply," to the Credit and
Finsuce Branch, Office of Finance, (34, to detaruine whotier Xidex bad |

the financial eredit and capability to perform the contract, The Pincncah_'_'

and Credit Branch reparted on March )4, 1973, thet Xidew's financial
status was uimatisfactory and that unti) ocuch tine as it cowld be
evtablished thut the §3,000,0C00 which Xddex hopad to raine by the sale
of stock in Moy or Jm hsd, in fact, boan raicnd, finantial sbility ' ::

wea not appyoved,

Siace Xidex is a small business concarn, the contraciing officer
subnitted the mattar to ths 8::..:11 Brsinens t.umh.iutration (53A)
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Sxa Frudciveo Regional Office for consfdaratiom for a cartificete of
competancy (COC) on Haveh 28, 1973. The SBA San Franciveo Ragicnal
Officy 1uforaud Xidex of the refarral and of the actioa regiired to
apply for a COC, Thareafter, Xidex filad an application foyr a COC
toaot.hcr with suppor'ting docuwmaentation, |

On April 17, 197), tha BDA {uformaily advised the contracting offiser
that 1t would dacline to f{ssus a COC 1f a decysion had to ba rnde at that
tima. lowever, S5]A advised that 4f C3A would grant an extensinn until
May 15, Xidex Ms‘h\. bs able to improve its fivrncial aftuation so as to
ba alfigible for a COC, GSA granted an extensica and on May 11, 1973, tha
BBA 8an Froncigco Regicnal Office COC Reviev Cormittee yecommcnded
issuance of a COC to X{dex, Tha Regional Divector concurred in the .
recommendation for igsumce of & COC and foruarded thae £fila to the GBA
Cautral 0ffica (Vashingion),

The file wos reviewed by the Central Office wiich datermined that,

" bared upon tho record befors tha SBA, Xidex's application for a COG should

be declined on financial grounds, Aceordingly, by letter dated Hay 23,
1973, SBA natified CSA of this dotnmimtion. :

On May 25, a Xidex officinl mtiﬁed tha contracting officer by
telephone that he was forwarding additfonnl information triparding Xidex's
finoncial cowpetency to perform, This additfonal tnformation, which
included & proxy statement and an investmant momarandum, was roceived by
the contrasting offfcor on May 30, Aftar a review of thia information,
the contracting officer concluded that it gave no factual indication of
any change 4in Xidex's fineancial status which wvould either warrant a
wscond refesral to SBA or provida a basis for a finding of rzeponsibility.
Consequently, he deteruined that Xidex failed to meet the minfoum
standarde of s prospective contruactor required by the Faderal Procurement
Regulations (¥PR) section 1-1,1203 and therafore concladad that Xidox wus
Dot & rosponasible bidder, Contracts were swarded to the next low
rmpoun:l.va and responsible biddors, Scott Craphics wnd Xalvar Corporation,
on May 31, 1973, \

s "»

In your attorney's protest "letter of Juna 12, 1973, 1t wan atated
that as of that ddte, the reorpanization and recepitalication of Xidex = .
ware proceading as SB\ and GSA had been advisad. Furtharmore, it stas ...
stated that £ira binding subscriptions for new shares aggrepating §636,551
kad been roceived. By telegram dated June 26, CSA was infomed by the
Bank Of Awmarica that ea of that date, thexun was a balance of $703, 963.19

in Xidex's equity accouat, .

Xidex contends that u‘u denial of the QC by tha SBA Central (}ffice.
fnproperly ovarruled tho favorable finding of financial computency made
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by tho BBA San Francisco Rugloral Office, In that regard, the xecoxd

... skeve thut the question of Xidew's financial responsibility was subaittad
to SBA pursusnt to FPR saction 3+1,708+2, The SBA regulations, 13 CFa
124,8-16, provide that for procurvaoats in excass of $250,000, 4f tho
aagicual Director recoomennds the fcsummca of a COC, the vecomendation
i3 veviewsd by the Central Offica which elther issues oy denies & COC,
The latter office, in consideration ¢f 211 tha information in tha record,
declined to {ssua & COC, SHEA has suthority under 15 U,8,C, 637(b)(7) to
issus or deny QCs, sad our Office hus no suthority, to either review OBA
deterninations ar to mquire it to iosua a COC. Son B~177088, April 3,
1973; B~175970, July 18, 19723 B-116804, September 6, 1972; md B~178743,
Btptembcs ‘p 19123, | .

!

i '
( In addition, Xidex maintains that by velying upon SBA's deutal of
o 00C, GSA improperly disregarded the information conceming Xidax's pro-
grza of rafinemcing wade available aubsoquent to Jisy 23, 1973, tho date
on vhich tha QUC was denied, In this ropard, Xidax contends that the
detemafunstion of whathar a bidder {x qualificd for svard "must te pade on
tha basis of its Yiuanclal conditioa in Juuo 1973, Just prior to the
beginning of the contyact tarm, nat ¢n tho basis of its financiel condi-
( tion thres months prior thercoto,"

It appsars that Xidex {s contending ¢hat (1) the contracting officer's
deternination of nonresponsibility oa May 10 placed wndue xcliance on the
denfal by S53A of the COC by fuilling to teke into account relevant informa-
tion furnished subsequant.to date of the denlalj émd furthermmore that
(2) the deteymination of the queation of Xtdex's nonrenponsibilicy should
10t have hean made on May 30, but at a later point in time,

With vespect to adodniutrative findings of nonrespimaibilicy, our
0ffice has vonaisteatly held that the question of a prospective Zontractor's
vcapoiisibility is a ustter for determinatioa by the contracting officecr and

: that since such determination Auvolvos a consicdershlo ronge of dscretion,
‘we will not substitute our judgment for that of tho contracting officer
wlcas 4¢ 13 chioum by clear aal convinaing avidencs that the {inding of
nonresponsibility wvas arbitraiy, capriclous, or not basad upon substantial
evidence, 45 Coap. Gea, 41 (19637} M-174897, Juue 1, 1972,

With vegard to the first contantion mentfoned ebove, {t should be =
noted that the contracting ofificor dnlayed datermliiing the question of
rasponsibility after the demial cf thes COC uatil he had roceived and
revieved the add{tional informatioa, which dscludad a proxy statement aud
m investient semormdus, subnittsd by YXidax, The contrsacting officer
subsequently dctermined that this additional information gavrn no Lactuel
dndication »f any change fn Xidex's financisl sltuation which would
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wanrant either a second refurral to ABA or provida an affirmativa Nasis
!o: a finding of rwpouibl.uty in acc.ordanm with FP 1-1.1206

e hawe revicved the 1n£omttou which wss censideved by the
contrscting officer Yn avrriying at the datexmination of nonresponsihility
¢f Xidox, We ere unable to conclude that the determinatinon wvas either
atbitrary or not based upon substantial evidenca, 51 Comp, Gen, 448,

AL (1972), While tha Bank of Amsrica provided GSA information in tho
latter part of Junae vhich indicated that as of Juna 26 Xi{dex had a bulance
of $703,963,19 in ite equity account and was, therefora, finmncinlly
reapinaible as of that date, wo do not view such dovalopacnt ns affecting
the propristy of the dacinions mada prior thereto, since such Jdecisions
wers nechasarlly made in tha light of the {nfomsticon then of record,

Gen,, aupra,

with rogard to Xidox's contention concerning the dute on which tho
deteruinationr of respoasibility was made, Lt should ba noted that the
avird of the cdtatracts in quastion wers under a conatraint of time, It
is rcpurted that CSA had baen inforned by high volune usars such as the
Socinl Sccurity Agency, tho Intornal Revenue 8Scrvice, and various elomento
of tho Nepurtmant of Defense that their nornal proprans would be severely
hamperod 1f aunids waere pot nade prior tn July 1, 1973, 1In additien, the
Foderal Supply Schedules Productinn Plan indicatad that: the Faderal Supply
fichadules for tho filwme ahould ba forwarded for typing snd printing oo »r
bafoxe April 20, 1973, for timaly distribucion to various using agencles,

Whils PR 1~-1,1205~2 eontemplates that action to obtain information
regarding the responeibility of a prospactiva contractor shall bae taken
preaptly after bid opening, & bidder's respmeidbility should he moasured,
as a genearal rule, with vespect to the infcroation of recoxd at time of
award rather than en carliey tioe. Uss 41 vomp, Goane 302 (1961) and
b-171095, Masy &, 1971, With reapeot to n biddexr's {inanecial, rcaouvees,
FPR 1=1.1205-2' furthor vequizes that dnformiuti xa portetining thoreto hie
ocbtained oa ns current o basis av feasibls wic) relation to the date of
contract avard, Infrequwmtly, ve have indicated to an agency our view
that, tima paxnitting, further congiuuerrcion of a datermination of mon-
reapousihilicy votld be desnirahla bacause of & material change in a
prinsipel factor on which tha cdatermination vas based, 49 Coup. Gen,
619 (1970), Jliowavor, fn our actiony and decisfions fnvolving an issue
of responsibility, we have rvnaistontly rocognized thatl thae projection
of & bidder's sbility to parfurn 4f wardad a contract muast properly ba
left by our Offize largely to tho sound adaninistrative discretion of ,
tha coutracting offices involvad, since thor sare in the best position to

- aveues Tesponsibility und wunt banr the bruat! of any difficulties
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sxpsrienced by reuson of the contractor's lack of sbility to perform
in the time aud manner xequired. 39 Comp, Cen, 705, 711 (1960), See
51 Comp, Gon, 448, 432 (1972), In ths present instancs, tha contracting
officer'as deternination of nonresponaibilivy which took into account all
partinent information recelved as of that date was rade on Hay 30, 1973,
ons day prior to the evard of tha contracts, This Jotornination was in
keeping with the principle enumcrated above, that rosponsibility should
be moasured at the tiue of swird,

With rugard to tlia date of awvard, wo recognize that procurements
rhould ba processed in an crdorly and efficicnt mayner, and that there
coses & tima vhon an cward muit be made on the basis of tha facte at hand,
It is not the intention of oux Office ta unduly intarZeve with tha tiwely
processing of procurensnts by the agencics, Accoxdingly, it is the
positicn of our Offico that tha awarding of the contracts on May 31, to
take affoct on July 1, was noither athitrary nor capriclous, but was an
warcisc of procurenent judgment based on the eircuistaaces thon before
the contiacting officer,

Yor the reasons gat foxth above, the protest s denied,

84ncerely yours,
Paul G, Dombling

Fox .the Comptr¢ller Ceneral
" of the United SBtates
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